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Arising out of Order-In-'Original No. 103/AC/DEM/ST/Varahi/2022-23 dated 28.11.2022

(s) I passed bY the Assistant Commissioner, CGST, Division ,' Mehsana, Gandhinagar
Commissionerate

wad+,IT yr vrq&qm/
(q) I Name and Address of the

Appellant

M/s Varahi Transport C6.,' Kalyaneshwar Society, 12

Dudhsagar Dairy Road, Mehsana, Gujarat-384002

qt{qf%RVWftv-mtv&qltdvqjVv6<meetqIIvqTIghVfl'wnf@ift;ft+qvTq,rqv©v
qf&qTftqtwftv©qw !qftwrwqqq VIsa%rv6ar{,qtnf+++ mtv +fRqa© v6mel

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

vnawvn%rlqawr qlqqq:-

Revision application to Government of India:

(1) h#hr©wqqqr©©ftf+IV,1994#TuruyTefttvmq=w +rqdF+ vR+ Yqtvurufr
gq-grab vqq qtq6 bgah !qfTZm @rq©r ©gfbr rIfqq mm vtvn, fRv+qrgT, aVm fhiTTr,

q=ft+fqv, dtm gBr vqq, +vq wt, q{ftgqt: rrooo-1 ##t gMT qTfjq ,-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35E;E of the CEA 1944

in respect of the following case, governed by first proviso to sub'-section (1) of Section-
35 ibid : -

(q) vfl mg 4T§Tf++ qm8+v€+#T§Tf©rN vr++Mw€KrK Tr©q©rwrqq qr fnft
WTFrn+qw-twTrrn:Rvm+vragqvnf +, wWt WTWPW'WK+Veq§ HrH$gTt tt
nf##TWVFrn+§vm#t xfM ban+g{€n

In case of any loss of goods where the loss occur
warehouse or to another factory or from one warehouse
of processing of the goods in a warehouse or in storage
warehouse.

in transit from
to another d
whether 'in

Page 1 of 17



(v) vrm%qr@fMny n viv +fMfRvvmqtqrqm%ftfMr + aBihTqr©q{We qt
uwqqqrvv+ft8z+wi8+qt mm%gTr WIn?n viw+fh#f8v§l

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(T) vfl qr@vrTqvT7f%uf8nvrmh©TF (hnvnvTvqt)fhdvfQT=IT vw vr@ 811

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(q) dfb{uqrm#t©qrqqqr©%vTzm+f+v qt qa #ftZVFv#rq{{3iTq+qTtw efT sv
graF{fhn % ETTfBqqT]P,wftv #granftvqtvqv qt qr RM + nTH+nFI (+ 2) 1998

Tra 109 HafqtHf%IT Tv€rl

Credit of any duty allowed to be utilized towards paymgni of excise duty on final
products under the provisions of this Act or the Rules madg there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998.

(2) #.dktuwm qJm (gMtv) fhmTqdt, 2001 +fhrq9##mfaf8fRffgvqq fun R-8 + d
yfhit +, tf§v grIer % vfl mtV §f§7 fbfM & dH nF # vft©oiv-wt+ v+ wfM WtqT gt qtat
vfhit # vrq 3fq7 qitqq fbIT vnr qTfjtTI nA vr% urn q vr !@r qfhf + dafT UFa 39q. q
fquff\==ft+ MTv&©qv#vrqaw:-6vMn#t9ft$ft6-T+tqTf{ul

The above application shall be made in duplicate in ForIn No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 month$ from the date

on which the order sought to be appealed against is communicated and shall be

accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment .of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Majqr Head of Account.

(3) ftf+rr nq@ #vrqqd#v7t6qvqvr© van mt vq6td wt 200/-=M!=T7TT gt
qm 3iIq§t+vTt6qvq@r©+@ra§at rooo/-#t=$TV!'TRTq gt gNI

The revision application shall be accompanied by a fee of Rs.200/- whqre the
amount involved is Rupees One Lac or less and Rs. 1,000/- where the amount involved
is more than Rupees One Lac.

tfhn qq +#kuqrm swR+avT%twftvfhRwrTf&nui;vf+wftv:-
Appeal to Custom, Excise, & Service Tax Appellate Tribuna].

(1) hthr mgm Tv% gf#fhR, 1944 =FT urn 35-fT/35-q + Hq:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) 3©fRf©7 qft:# # q7TTT 3l!©n + 31vrn =FT wftv, wfMt # qni8 # #mT w, tr-tm
num qJWRitqm nflfh amTf&vor Wa) #t qf&TI Mm =ftfbm, g€qqTVTV # 2“' un,
qTTa TH, @Rn, $tITTTFR, ©§qTTRTR-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 211dfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar; Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively'.in the form of
crossed bank draft in favour of Asstt. Registar of a branch- of an7®liiH#ter public

CF.( sp- - '«fl ; . .\

eC!!iD
\\

''bu

Tt
'q•eRV,+p.,'

\.
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) vfl qvwtwtq{qvqM%rvqriwOn{atvaqq©qtqw#fRv€tv vr ETjava%
#r+fbn wn VTf@ nvq bOt gq fff% fM Vfl qnf+qv+%fRv vqMtwftdkr
qnTf#qvrqtq6wftvnWhn©n#qqgr+af#nvrme I

In case of the order covers a number of order-in-Original, fee for each o.i.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. 100/- for each.

(4) @rTr@ tw ©fBfhpi r970 qvr Atf&T +T gHgt -1 h aMiT f+8fft7 f#F WVR am
wqqvnquwrtvwnf+at fMhFrVTfhmfth wt%++vaq#tvqvfhn v6.50q++r@rqmq
ervxfInwn€tnqTfiRl

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.SO paige as prescribed under
scheduled-1 item of the court fee Act, 1975 as amended.

(5) qq at ttdftvvpmt qtfhbrqqr+qT+fhPit # wII gt tIm gBrffaf#nvmr{qtfPrr
erv%, h#vawqq qr©I#+qTqtwftdh=mTfbwr (qnffRf#) fhn, 1982 + f+f#gl

Attention in invited to the rules covering these and other related matter conlenrlt_'(I iII
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) .:Rules, 1982.

(6) d+n qr©,#€H®nqqqrg3 v++q8m©ftdhrNmTf#qIn (fka)q#VttWftdT# nvq
it %&RTbr (Demand) v+ & (Penalty) qT 10% if WIT qtqT gfRTBf }I gTRtfq, gf%qwl if wiT

10 M VF el (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

#.fkruqr€ TvR sit +qTqt +3tnfe, qTTfq@ §hTT qM 4r qh (Duty Demanded) I

( 1) # (Section) IID Rw- ftufft7 ufir;
(2) MrT mB heI hf& # afPn;
(3) #rqahRzfhHt+fqw6%a®tqnfirl

gBl$ wn 'aftTWftd’ + %&If vqr4T®7Th wftV*€Tf8q%T+#fhyq w+ vm Mr
Tvr tI

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-Qeposited, provided
that the pre-deposit amount shall not exceed Rs. 10 Crores. It may be noted that the
pre-deposit is a muldatory condition for filing appeal before CE;STAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994)

Under Central Excise and Service Tax, “Duty demanded’ shall include:

(1)

(ii)

(iii)

amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) IV ©fjqT hvft gMtv nf&mr % vqw qd Tq gmT qr.n =rT WT fqqTRa iT dT +h Pq W

q-,%+10%UITmqqt3irq§}%qg®Tf%qTfiu{rK4q';y + 10% 'gTmTR W +Tvr n6Mel

In view of above, an appeal against this order shall lie before
payment of 10% of the duty demanded where duty or duty and pep
or penalty, where penalty alone is in dispute.”
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F. No. GAPPL/COM/STP/1422/2023

3MM aI aRT/ ORDER-IN-APPEAL

The present appeal has been filed by M/s Varahi Transport Co., Kalyaneshwar

Society, 12, Dudhsagar Dairy Road, Mehsana, Gujarat [hereinafter referred to as “the

appellant”] against Order in Original No. 103/AC/DEM/ST/Varahi/2022-23 dated

28.11.2022 (Issue date 23.12.2022) [hereinafter referred to as “the impugned order”]

passed by the Assistant Commissioner, CGST, Division - MeInana, Commissionerate

- Gandhinagar [hereinafter referred to as “the adjudicating authority”].

2. Briefly stated, the facts of the case are that the appellant was registered with

Service Tax Department having registration no. AIEPC2548MSDOOI. As - per

information received, from the Income Tax Department discrepancies were observed

in the total income declared in the Income Tax Return/Form 26AS and Service Tax

Returns for the period F. Y. 2014-.15. Accordingly, in order to verify the said

discrepancy, an email dated 19.06.2020 was issued to the appellant calling for the

details of services provided during the period. They failed to submit any reply.

However, the jurisdictional officers considered that the services provided by the

appellant during the relevant period were taxable under Section 65 B (44) of the

Finance Act, 1994 and thi Service Tax liability for the F.Y. 2014-15 was determined

on the basis of value pf 'Sale of Services’ under Sales/Gross Receipts from Services .

(Value aom ITR) and Form 26AS for the relevant period as per details below :

Sr. I Period

No. 1 (F. Y.)

2014-151

Differential Taxable Value as

per Income Tax Data (in Rs.)

Rate of Service
Tax incl. Cess

12.36%

Service Tax
liability to be
demanded (in Rs

mo2,83,61 ,479/.

3. A Show Cause Notice F.No. 1V/16-13/TPI/PI/Batch 3C/2018-19/Gr.I1/3612

dated 25.06.2020 (in short SCH) was issued to the appellant proposing to demand and

recover Service Tax amounting to Rs. 35,05,478/- under proviso to Section 73 (1) of

Finance Act, 1994 by invoking extended period of limitation along with interest

under Section 75 of the Act. The SCN also proposed imposition of penalty under

Section 77(2), Section 77C and Section 78 of the Finance Act, 1994.

4.

a

The SCN was adjudicated ex-parte vide the impugned order wherein :

Service Tax demand of Rs. 35,05,478/- was confirmed under Section 73(1) of the

Finance Act, 1994 alongwith interest under Section 75 of the Finance Act, 1994.

Page 4 of 8 /==
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F. No. GAPPL/COM/STP/1422/2023

a

a

0

Penalty of Rs.10,000/- was imposed under Section 77 (1) (c) of the Finance Act,

1994

Penalty of Rs.10,000/- was imposed under Section 77(2) of the Finance Act,

1994

Penalty of Rs. 35,05,479/- was imposed under Section 78 (1) of the Finance

Act, 1994 with option for reduced penalty in terms of clause (ii).

5 . Aggrieved by the impugned order, the appellant has preferred this appeal on

following grounds:

> The appellant submitted that they were engaged in the business of

Transportation of Goods by Road/Goods Transport Agency Service and were

registered under Service Tax Registration No. AIFPC2548MSD001.

> The appellant being transporter prQviding transportation services and issuing

consignment notes wherein it was mentioned that service tax would be payable

by consignee.

> Appellant reiterated the basic provision of goods transport operator agency

service and also contended that GTA service is enumerated under reverse

charge notification no. 30/2012 dated 20.06.2012. As per the notification, full

service tax shall be paid by the person liable for paying service tax other than

the service provider after considering abatement. The abatement for GTA

service as given under notification no. 26/2012 dated 20.06.2012 as amended

from time to time is 70% and therefore 30% of service tax is liable to be paid.

As per Service Tax Rules, 1994, the person who pays or is liable to pay freight,

either himself or through his agent, for the transport of goods by road in a

goods carriage, has been made liable to pay service tax. But, if the person

liable to pay 6:eight is located in non-taxable territory, then the person liable to

pay service tax shall be the service provider. It is clear that the appellant being

service provider as a GTA was not liable for service tax. The service recipients

were liable for service tax as per RCM provision.

> The department has computed demand of service tax for the period of 2016-17

& 2017-18 (Upto Jun-17) on the basis of income tax return data. Against which

the appellant stated that while considering the income with books of accounts,

the department has not taken into factual details regarding the appellant was

providing transportation service wherein the servrie€iQxi$%QS..to be paid by the
pI
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F. No. GAPPL/COIWSTP/1422/2023

service recipient only. Without considering the factual details, the department

has raised the demand which is not justifiable at all. They relied on the

following citations :

a 2013 (3 1) S.T.R. 673 (Tri. - Bang.) IN THE CESTAT, SOUTH ZONAL BENCH,

BANGALORE S/Shri M. V. Ravindran, Member (J) and P. Karthikeyan, Member (T)

REGIONAL MANAGER, TOBACCO BOARD Versus COMMR. OF C. EX., MYSORE

' 2010 (20) S.T.R. 789 (Tri. - Mumbai) IN THE CESTAT, WEST ZONAL BENCH,

MUMBAI Shri Ashok Jindal, Member (T) ANVIL CAPITAL MANAGEMENT (P) LTD.

Versus COIVIMR. OF S. T., MUMBAI

' 2010 (19) S.T.R. 242 (Tri. - Ahmd.) IN THE CESTAT, WEST ZONAL BENCH,

AHMEDABAD [COURT NO. 11] Shri Ashok Jindal, Member (J) COMMISSIONER O

SERVICE TAX, AHMEDABAD Versus PUR]VI ADS. PVT. LTD.

Q 2009 (16) S. T.R. 63 (Tri. - Chennai) IN THE CESTAT, SOUTH ZONAL BENCH,

CHENNAI Ms. Jyoti Balasundaram, Vice-President and Shri P. Karthikeyan, Member

(T) SIFY TECHNOLOGIES LTD. Versus COMMISSIONER OF SERVICE TAX,

CHENNAI

Q 2013 (30) S.T.R. 62 (Tri. - Ahmd.) IN THE CESTAT, WEST ZONAL BENCH,

AHMEDABAD [COURT NO. 1n Shri B.S.V. Mudhy, Member (T) BHOGILAL

CHHAGULAL & SONS Versus COMMISSIONER OF S.T., AHMEDABAD

> The show cause notice covers the period of 01.04.2016 to 31.03.2017. The

show cause notice has been issued on 21.10.2021. Thus, the show cause notice

has invoked the extended period of limitation. The extended period of

limitation cannot be invoked in the present case since there is no suppression,

willful misstatement on the part of the appellant. There is no question of

suppression or willful misstatement by the appellant. The show cause notice

has entirely failed to make out any case of suppression, wilIRrl misstatement on

the part of the appellant. The show cause notice is liable to be dropped on this

ground also.

> The Show Cause Notice has not given any reason whatsoever for imposing the

penalty under Section 78 of the Act. The show cause notice merely alleging

badly that there is suppression on the part of the Appellant. The present show

cause notice has not brought any evidence/ fact which can establish that the

appellant has suppressed anything Com the department. Hence no case has

been made out on the ground of suppression of factsJ)I_WillfUl misstatement of
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F. No. GAPPL/COM/STP/1422/2023

facts with the intention to evade the payment of service tax. Hence, the present

case is not the case of Baud, suppression, willhrl misstatement of facts, etc.

Hence, penalty under section 78 of the Act cannot be imposed. The show cause

notice is liable to be dropped on this ground also. Further, the Appellant is

entitled to entertain the belief that there activities were not taxable. That cannot

be treated as suppression from the department. The Appellant rely on Hon’ble

Gujarat High Court decision in case of Steel Cast Ltd. 2011 (21) STR 500

(Gui).

> Penalty under Section 77 is not imposable since there is no short payment of

service tax. As per the merits of the case, the Appellant is not liable for

payment of Service tax. They rely on the various judgements of Hon’bIo

Courts and Tribunal.

6. Personal Hearing in the case was held on 18.08.2023. Shri Vipul Khandhar,

Chartered Accountant, appeared for personal hearing on behalf of the appellant. He

reiterated the submissions made in the appeal memorandum and the additional

submissions handed over at the time of personal hearing. He also submitted that the

appellant provided services are in relation to transportation of Milk which is exempt

under Sr. No. 20(1) of the Mega Exemption Notification 25/2012-ST dated

20.06.2012. However, the adjudicating authority has passed the impugned order ex-

parte, merely on the basis of income tax data without any veN$cation. He requested

to set aside the impugned order or to remand the matter back to the adjudicating

authority .

6.1 On account of change in appellate authority personal hearing was again

scheduled on 11.10.2023 . Shri Vipul Khandhar, Chartered Accountant, appeared for

personal hearing on behalf of the appellant. At the time of personal hearing, he

submitted additional written submission. He reiterated the contents of the written

submission made so far and requested to allow their appeal.

7. 1 find that the appellant has claimed that they are providing Transport of Goods

by Road services/ Goods Transport Agency services (GTA) which is eligible for

100% Reverse Charge Mechanism (RCM) in terms of Notification No. 30/2012-ST

dated 20.06.2012. They claim that they are not liable for payment of Service Tax as

the tax liability lies with the Service receiver. /''’},’E,y

g?gig'?;\.,§ ')}),
\
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F. No. GAPPL/COM/STP/1422/2023

7.1 The appellant have Rlaher claimed that during the period F. Y. 2014-.15 they

have provided services related to 'Transportation of Milk by Road’ which merits

exemption from Service Tax in terms of Notification No. 25/2012-ST dated

20.06.2012. However, the documents produced by the appellant- in support of their

contention seeking exemption by virtue of transportation of Milk do not pertain to the

period of demand i.e F.Y. 2014-15. It is also observed that the appellant have not

produced relevant documents before the adjudicating authority and these documents

are being produced for the first time before this authority. In view of the above the

factual aspects of nature of Services provided by the appellant during the relevant

period and their eligibility for exemption needs verification at the adjudication stage. '

Hence, I am of the considered view that for the fitness of things and in the interest of

justice, the matter needs to be remanded back to the adjudicating authority.

8. Therefore, the impugned order is set aside and the matter is remanded back to

the adjudicating authority for de-novo adjudication. The adjudicating authority should

consider the facts of the case and the submissions of the appellant and issue a

reasoned speaking order after following the principles of natural justice.

9. wftvqafua®f#tq{wftvvr fmu©dvafth+f#nvrm{I
The appeal filed by the appellant stands disposed of in above terms.

aW (XM
Dated: alg October, 2023/Attested

Ita; Fa ,t);
a CE U r'

P];

ifi
gt dIva a,

By REGD/SPEED POST A/P

To,

M/s Varahi Transport Co.,

Kalyaneshwar Society,

12 Dudhsagar Dairy Road,
Mehsana, Gujarat
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F. No. GAPPL/COIWSTP/1422/2023

Copy to :

1. The Principal Chief Commissioner, CGST and Central Excise, Ahmedabad.

2. The Commissioner, CGST and Central Excise, Gandhinagar.

The Assistant Commisisoner, CGST & CEX, Mehsana Division, Gandhinagar3.

Commissionerate.

4. The Superintendent (Systems), CGST, Appeals, Ahmedabad, for publication of

OIA on website

a/ Guard file.

6. PA File.
R! +e

p CE h rpaa
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