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Date of issue

Arising out of Order—ln-Oﬁginal No. 103/AC/DEM/ST/Varahi/2022-23 dated 28.11.2022
(%) | passed by the Assistant Commissioner, CGST, Division - Mehsana, Gandhinagar
- | Commissionerate ;

T VT ST/ M/s Varahi Transport Co., Kalyaneshwar Society, 12
(&) | Name and Address of the

Appellant Dudhsagar Dairy Road, l\/lehsanja, Gujarat-384002:

HI% A T ATA-CY & ST AHS HLdT § 7 I8 T ARY F Iy TRy i sy g wem
aﬁmﬁﬁ&rﬁawmsﬂéﬁmmwé ﬁw%@aﬁﬂ%ﬁwﬁrwgl

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way. »

HTRA AT T AT ST -

Revision application to Government of India:

(1) =0T SCUIET e Sttafmas, 1994 & &=y S A1 aaqTq TQ JIHAL & 918 § GaIh gIT @l
SU-ETRT & TIT U & Saia GAUE e sTefie af=re, 9Ra 9, o e, Tsee &,
=t W, e S waw, g9 7, 78 Redl: 110001 #t & st =R - '

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 3SEE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
- 351ibid : -

(F) I arer T W & qme § o9 TEr v @ 7 Bl 9veTe 41 = sear | A
HUSTTY & TAX WUSTIX # HIA o ST g AW |, T et A0SR AT AT T =g =73 el wvE |
g T WOSTTIR A g1 AT i ST o Q1K 8% ol

In case of any loss of goods where the loss occur in transit from g facto . to a
warehouse or to another factory or from one warehouse to another d rn:ig ther 0
of processing of the goods in a warehouse or in storage whether in ’*f
warehouse. ige
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(@  WRa ¥ g BT g AT waer § Raitag #re 9 91 719 F R § S5 e g 7 )
TS Y o TXoIe F FTHel § ST WG o aTge (el Trg 47 9a¢r § fHaifad 2

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(1) T o T AT Y ST W % SIg% (KT A7 s ) Fata B T are g

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(@) ST ScaTe T STITRT Y B WIAT & (g ST ST ST WA & % g ST UH SR ST 39
T Qo Raw % qaries g, T & T ITa af 99d 9 a7 a1 | &« sriafgs (7 2) 1998
T 109 g7 fRg<s 6y T i

Credit of any duty allowed to be utilized towards payménf of excise duty on ﬁnél
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) Fwsw STed e (3rfier) Medreastt, 2001 % Faw 9 % siwvia AREE yox dear sg-8 # ar
et &, I arer & R ey I Rt & A ww F Dacger-eney & arfie sraer i &y
giaat & arer S e R ST ITRY 9w €1 Grar § # qed o & s gnr 35-8 %
et & F qoarT & a9 & 91 -6 =T B Iia o g A1

The above application shall be made in duplicate in Formy No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the datc
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(8) RIS e & 9T gl 6 & T ATE qu 7 IqH FHH il %q%réod/- ﬁﬁ@mzﬁ
T SR STg1 HeChA U @TQ o SITaT g1 af 1000 /- & SHiF rare &l S

The revision application shall be accompanied by a fee of Rs.200 /- where the
amount involved is Rupees One Lac or less and Rs.1,000/- Where the amount mvolved
is more than Rupees One Lac.

AT o, TRl STITET Qe T 9T HX ST 1 =TI T8R0T & Ii ardier:- -
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) vl STITET Qe T, 1944 A7 oy 35-A1/35-3 & wava:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :- B ,'

(2) SHRIET TR=wE § JqTC AT 6 AATAT i A1, a‘ﬁm?wq?ﬁmﬁﬁﬁ ETp
IS & T et srfieite =amariesreer (fede) &t afsrT gefia NfeHr, sguarare # 2nd /T,
agvrd’r o, T, FEaEnR, AgAar1e-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CES’I‘AT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para. '

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac 5 Lac to 50 Lac and above 50 Lac respecuvely 1n the form of

6&*

2,
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sector bank of the place where the bench of any nominate pubiie sector bank of the
place where the bench of the Tribunal is situated.

(3) R o o T anelt T e ST & 61 e et e & R e v T S
&1 ¥ T T SR 59 9% % g g¢ off & forer 1t @ ¥ a9 % forg galRafy srdlefiw
FTATIEEROT T TR ST AT e TChT hl ek SIS (T ST |

In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) T geF AEMET 1970 FaT Ui fii SgET -1 & siwdta [Meia g aEn 3
AT AT G TLTIRAT MU TIFAHRT & e § § I&F & T Ta9 € 6.50 T FT =y
e feehe @97 gAT AR |

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) = 9 G et s Pt sy ary et 6 A o s et R s & o
9T, I ITUTE o Tt AT Sriet e =Arariaseor (Frattary) faw, 1982 # [fEa 21

Attention in invited to the rules covering these and other related. matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) T o, FeRT SeaTe (o U Aared erfiehe =T (Rwee) wF Wi enfie 3w
# FdeqqiT (Demand) Td ¥ (Penalty) ®T 10% & STHT AT AHaTH g1 GTeAi1, STas qd STHT
10 Wm%t (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

TR ITUTE [ ST HATHT o STaieT, QTS GINT &aed i AT (Duty Demanded)|
(1) < (Section) 11D % dga Maia i,
(2) ToraT e Aae hiee &t Tl
(3) TTae Hiee et % 9w 6 & a5 33 TiM

AT B

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre- deposited provided

that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) WWQT%@WW@W%W&WQWBTWQWHTWW a'rnmﬁrrrw
S % 10% AT IR 3R Sgf Fae qvs Harfed g @9 20 & 10% grm—«rwrfrmﬂ‘-ﬁrﬁq

In view of above, an appeal against this order shall lie before eé{‘l‘rlbuhal on
payment of 10% of the duty demanded where duty or duty and pen?1 .are' m-dig
or penalty, where penalty alone is in dispute.” B &
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F. No. GAPPL/COM/STP/1422/2023

TS 32/ ORDER-IN-APPEAL

The present appeal has been filed by M/s Varahi Transport Co., Kalyaneshwar
Society, 12, Dudhsagar Dairy Road, Mehsana, Gujarat [hereinafter referred to as “the
appellant”] against Order in Original No. 103/AC/DEM/ST/Varahi/2022-23 dated
28.11.2022 (Issue date 23.12.2022) [hereinafter referred to as “the impugned order”]
passed by the Assistant Commissioner, CGST, Division - Mehsana, Commissionerate

- Gandhinagar [hereinafter referred to as “the adjudicating authority™].

2.  Briefly stated, the facts of the case are that the appellant was registered with
Service Tax Department having registration no. AIEPC2548MSDO001. As- per
information received,from the Income Tax Department discrepancies were observed
in the total income declared in the Income Tax Return/Form 26AS and Service Tax
Returns for the period F.Y. 2014-15. Accordingly, in order to verify the said
discrepancy, an email dated 19.06.2020 was issued to the appellant calling for the
details of services provided during the period. They failed to submit any reply.
However, the jurisdictional officers considered that the services provided by the
appellant during the relevant period were taxable under Section 65 B (44) of the
Finance Act, 1994 and the Service Tax liability for the F.Y. 2014-15 was determined
on the basis of value of ‘Sale of Services’ under Sales/Gross Receipts from Services .

(Value from ITR) and Form 26AS for the relevant period as per details below :

Sr. | Period Differential Taxable Value as | Rate of Service | Service Tax
No. | (F.Y.) per Income Tax Data (in Rs.) | Tax incl. Cess | liability to be
demanded (in Rs.)

1. | 2014-15 2,83,61,479/- 12.36% 35,05,478/-

3. A Show Cause Notice F.No. IV/16-13/TPI/PI/Batch 3C/2018-19/Gr.11/3612
dated 25.06.2020 (in short SCN) was issued to the appellant proposing to demand and
recover Service Tax amounting to Rs. 35,05,478/- under proviso to Section 73 (1) of
Finance Act, 1994 by invoking extended period of limitation along with interest
under Section 75 of the Act. The SCN also proposed imposition of penalty under
Section 77(2), Section 77C and Section 78 of the Finance Act, 1994.

4. The SCN was adjudicated ex-parte vide the impugned order wherein :
o Service Tax demand of Rs.35,05,478/- was confirmed under Section 73(1) of the

Finance Act, 1994 alongwith interest under Section 75 of the Finance Act, 1994.
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F. No. GAPPL/COM/STP/1422/2023

o Penalty of Rs.10,000/- was imposed under Section 77 (1) (c) of the Finance Act,
1994.

o Penalty of Rs.10,000/- was imposed under Section 77(2) of the Finance Act,
1994,

o Penalty of Rs. 35,05,479/- was imposed under Section 78 (1) of the Finance
Act, 1994 with option for reduced penalty in terms of clause (ii).

5.  Aggrieved by the impugned order, the appellant has preferred this appeal on

following grounds:

» The appellant submitted that they were engaged in the business of
Transportation of Goods by Road/Goods Transport Agency Service and were
registered under Service Tax Registration No. AIFPC2548MSD001.

» The appellant being transporter providing transportation services and issuing
consignment notes wherein it was mentioned that service tax would be payable
by consignee.

> Appellant reiterated the basic provision of goods transport dperator agency.
service and also contended that GTA service is enumerated under reverse
charge notification no. 30/2012 dated 20.06.2012. As per the notification, full
service tax shall be paid by the person liable for paying service tax other than
the service provider after considering abatement. The abatement for GTA
service as given under notification no. 26/2012 dated 20.06.2012 as amended
from time to time is 70% and therefore 30% of service tax is liable to be paid.
As per Service Tax Rules, 1994, the person who pays or is liable to pay freight,
either himself or through his agent, for the transport of goods by road in a
goods carriage, has been made liable to pay service tax. But, if the person
liable to pay freight is located in non-taxable territory, then the person liable to
pay service tax shall be the service provider. It is clear that the appellant being
service provider as a GTA was not liable for service tax. The service recipients
were liable for service tax as per RCM provision.

» The department has computed demand of service tax for the period of 2016-17
& 2017-18 (Upto Jun-17) on the basis of income tax return data. Against which
the appellant stated that while considering the income with books of accounts,
the department. has not taken into factual details regarding the appellant was

o

gfax~Was to be paid by the

RN, ”
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F. No. GAPPL/COM/STP/1422/2023

service recipient only. Without considering the factual details, the department
has raised the demand which is not justifiable at all. They relied on the
following citations : |

o 2013 (31) S.T.R. 673 (Tri. - Bang)) IN THE CESTAT, SOUTH ZONAL BENCH,
BANGALORE S/Shri M.V. Ravindran, Member (J) and P. Karthikeyan, Member (T)
REGIONAL MANAGER, TOBACCO BOARD Versus COMMR. OF C. EX., MYSORE

o 2010 (20) S.T.R. 789 (Tri. - Mumbai) IN THE CESTAT, WEST ZONAL BENCH,
MUMBAI Shri Ashok Jindal, Member (J) ANVIL CAPITAL MANAGEMENT (P) LTD.
Versus COMMR. OF S.T., MUMBAI

o 2010 (19) S.T.R. 242 (Tri. - Ahmd.) IN THE CESTAT, WEST ZONAL BENCH,
AHMEDABAD [COURT NO. II] Shri Ashok Jindal, Member (J) COMMISSIONER O
SERVICE TAX, AHMEDABAD Versus PURNI ADS. PVT. LTD.

o 2009 (16) S.T.R. 63 (Tri. - Chennai) IN THE CESTAT, SOUTH ZONAL BENCH,
CHENNAI Ms. Jyoti Balasundaram, Vice-President and Shri P. Karthikeyan, Member
(T) SIFY TECHNOLOGIES LTD. Versus COMMISSIONER OF SERVICE TAX,
CHENNAI |

o 2013 (30) S.T.R. 62 (Tri. - Ahmd.) IN THE CESTAT, WEST ZONAL BENCH,
AHMEDABAD [COURT NO. II] Shri B.S.V. Murthy, Member (T) BHOGILAL
CHHAGULAL & SONS Versus COMMISSIONER OF S.T., AHMEDABAD

The show cause notice covers the period of 01.04.2016 to 31.03.2017. The
show cause notice has been issued on 21.10.2021. Thus, the show cause notice
has invoked the extended period of limitation. The extended period of
Jimitation cannot be invoked in the present case since there is no suppression,
willful misstatement on the part of the appellant. There is no question of
suppression or willful misstatement by the appellant. The show cause notice
has entirely failed to make out any case of suppression, willful misstatement on
the part of the appellant. The show cause notice is liable to be dropped on this
ground also.

The Show Cause Notice has not .given any reason whatsoever for imposing the
penalty under Section 78 of the Act. The show cause notice merely alleging
badly that there is suppression on the part of the Appellant. The present show
cause notice has not brought any evidence/ fact which can establish that the
appellant has suppressed anything from the department. Hence no case has |

been made out on the ground of suppression of facts or willful misstatement of
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F. No. GAPPL/COM/STP/1422/2023

facts with the intention to evade the payment of service tax. Hence, the present
case is not the case of fraud, suppression, willful misstatement of facts, etc.
Hence, penalty undér section 78 of the Act cannot be imposed. The show cause
notice is liable to be dropped on this ground also. Further, the Appellant is’
entitled to entertain the belief that there activities were not taxable. That cannot
be treated as suppression from the department. The Appellant rely on Hon'ble
Gujarat High Court decision in case of Steel Cast Ltd. 2011 (21) STR 500
(Guj).

- » Penalty under Section 77 is not imposable since there is no short payment of
service tax. As per the merits of the case, the Appellant is not liable for
payment of Service tax. They rely on the various judgements of Hon’ble

‘Courts and Tribunal.

6.  Personal Hearing in the case was held on 18.08.2023. Shri Vipul Khandhar,
Chartered Accountant, appeared for personal hearing on behalf of the appellant. He
reiterated the submissions made in the appeal memorandum and the additional
submissions handed over at the time of persohal hearing. He also submitted that the
appellant provided services are in relation to transportation of Milk which is exempt
under Sr. No. 20(I) of the Mega Exemption Notification 25/2012-ST dated
20.06.2012. However, the adjudicating authority has passed the impugned order ex-
parte, merely on the basis of income tax data without any verification. He requested
to set aside the impugned order or to remand the matter back to the adjudicating

authority.

6.1 On account of change in appellate authority personal hearing was again
scheduled on 11.10.2023. Shri Vipul Khandhar, Chartered Accountant, appeared for

personal hearing on behalf of the appellant. At the time of personal hearing, he
submitted additional written submission. He reiterated the contents of the written

submission made so far and requested to allow their appeal.

7. 1 find that the appellant has claimed that they are providing Transport of Goods
by Road services/ Goods Transport Agency services (GTA) which is eligible for
100% Reverse Charge Mechanism (RCM) in terms of Notification No. 30/2012-ST
dated 20.06.2012. They claim that they are not liable for payment of Service Tax as

the tax liability lies with the Service receiver.
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F. No. GAPPL/COM/STP/1422/2023

- 7.1 The éppellant have further claimed that during the period F.Y. 2014-15 they
have provided services related to ‘Transportation of Milk by Road’ which merits
exemption from Service Tax in terms of Notification No. 25/2012-ST dated
20.06.2012. However, the documents produced by the appellant in support of their
contention seeking exemption by virtue of transportation of Milk do not pertain to the
period of demand i.e F.Y. 2014-15. It is also observed that the appellant have not
produced relevant documents before the adjudicating authority and these documents
are being produced for the first time before this authority. In view of the above the
factual aspects of nature of Services provided by the appellant during the relevant
period and their eligibility for exemption needs verification at the adjudication stage. -
Hence, I am of the considered view that for the fitness of things and in the interest of

justice, the matter needs to be remanded back to the adjudicating authority.

8.  Therefore, the impugned order is set aside and the matter is remanded back to
the adjudicating authority for de-novo adjudication. The adjudicating authority should
consider the facts of the case and the submissions of the appellant and issue a

reasoned speaking order after following the principles of natural justice.

9. STV T GIXT GO ehl TS, STUTeT 7 AU ST qLieh | [T ST § |
The appeal filed by the appellant stands disposed of in above terms.

[Attested :

By REGD/SPEED POST A/D

To,

M/s Varahi Transport Co.,
Kalyaneshwar Society,

12 Dudhsagar Dairy Road,
Mehsana, Gujarat
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F. No. GAPPL/COM/STP/1422/2023

Copy to :

1. The Principal Chief Commissioner, CGST and Central Excise, Ahmedabad.

2. The Commissioner, CGST and Central Excise, Gandhinagar.

3. The Assistant Commisisoner, CGST & CEX, Mehsana Division, Gandhinagar
Commissionerate.

4. The Superintendent (Systems), CGST, Appeals, Ahmedabad, for publication of

OIJA on website.

Guard file.

PA File. AR
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